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In early 1999, Giannetti and Felderman, dba Giannetti-Felderman Associates

(“Giannetti”), were engaged by Habicht, the architect of record for the 101 Ocean

FILED
MAR 07 2006

CATHY A. CATTERSON, CLERK
U.S. COURT OF APPEALS



2

construction project, to perform a variety of professional services including visual

design, drafting and related services.  Habicht obtained a general liability insurance

policy from The Burlington Insurance Company.  The policy contained an

endorsement that excluded liability for personal injury or property damage arising

out of professional services.  Giannetti was added as an additional insured.  

The Homeowners Association of 101 Ocean Boulevard brought an action in

California state court against various entities for property damage resulting from

faulty construction.  Five of the defendants in that action brought cross claims for

indemnity and related causes of action against others involved in the construction

of the project, including Giannetti.  In May 1999, Giannetti tendered its defense in

the action to Burlington, which denied coverage and any duty to defend, based on

the professional services exclusion.  All of the actions were ultimately settled

before a state trial was conducted.

Giannetti brings this federal action against Burlington for reimbursement of

attorney fees for defending the state action and for punitive damages.

The district court, in a bench trial, held there was no potential for coverage

and no duty to defend under the terms of the Burlington policy.  We review the

district court’s construction of the terms of the policy de novo and the facts

applicable to the policy under the clearly erroneous standard.  We agree with the
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district court’s legal conclusion that the professional liability clause excludes any

coverage for damages arising from Giannetti’s professional services.  The district

court found that “there is absolutely no evidence in the record indicating that

Giannetti did anything other than provide professional services” and “no evidence

that Giannetti ever brought to Burlington’s attention facts indicating other theories

of liability.”  That finding is not clearly erroneous.  

The court did not err in denying the motion for a new trial.  Accordingly, we

affirm the judgment of the district court.  

AFFIRMED.


